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Bamemy BHMMaHMIO IpeAcTaBiIseTcs Kypc AHMIMIICKOE KOHTPAaKTHOE MpaBo. JIaHHBIM Kypc COCTaBIEH Ha
OCHOBE KHUT'Yl H3BECTHOTO OPUTAHCKOT0 YYEHOT 0, Ipodeccopa IpaxIaHCKOTo M YacTHOro npasa KemOpumxckoro
yauBepcurera Huina Dupaproca — JloroBopHbsle mpaBuia, pacinppoBKa AHIIHICKOrO KOHTPAKTHOIO IIpaBa,
n3nanHoi B 2016 roxy. lannas padora ObUIa HanMcaHa UM CIICIUANBHO Juts crpal EBporsl, FOxHOI AMepuku u
A3znm, UMEIOMNX KOIU(PHUIUPOBAHHOE 3aKOHOIATEIBCTBO.

Hamr xypc Oyzer coctosth U3 25 JeKLui, B KOTOPBIX OyAyT OTpa)K€Hbl OCHOBHBIE MPUHIUIBI AHIIIUHCKOTO
KOHTPAKTHOTO I1PaBa, CCHUIKN Ha 3aKOHOJATENLCTBO U Cy/IeOHYIO MPAKTUKY 110 HanOoee 3HaYMMbIM JeJIaM.

[ens Kypca — 03HAKOMUTH ciylnaresieii ¢ 0a30BBIMHU HOJIOKEHHSIMH AHIIMHCKOro KOHTpakTHOro npasa (AKII),
paboToii ocHOBHBIX MexaHu3MOB AKII 1 ero oTInuust ¥ CXOXKECTh ¢ HOPMaMU I'PaXKIaHCKOTO 3aKOHOATEIbCTBA
Kazaxcrana.

BaxHo ormeTuts, uto B Hanmonansnyto Ilanary IIpennpunumareneil « ATaMekeH» MOCTYNIUI 3aKOHOIPOEKT,
pa3paboransbiii MunuctepcTBoM toctunmu PK — 3akon Pecryonmuku Kazaxcran «O BHECEHWH W3MEHCHHN U
JIOTIOJIHEHUH B HEKOTOpPbIE 3aKOHO/ATeNbHbIe akThl PecnyOnukn Kaszaxcran mo Bompocam COBEpILIEHCTBOBAHUS
IpaXkJIaHCKOIO 3aKOHOAATENbCTBA U YIIyUIIEHUS YCIOBUH JUIsl IPEANPUHUMATENBCKON IESTEIbHOCTH HA OCHOBE
HMIUIEMEHTAUU NPUHIMUIIOB U MOJOKEHUH aHIIMHICKOro U eBpomelckoro mpasay. [Ipemiaraercss BBeaeHue
B I'paskaaHckuil KOAEKC TaKUX HHCTUTYTOB, U3 AHINIO-CAKCOHCKOIO U €BPOIEWCKOro MmpaBa Kak: 3CTOIIENb,
WHJIEMHUTH, 3aBEPEHMs] M TapaHTHM, 3CKpOy, (pycTpanus, paMOYHBIA JOroBop, aOOHEHTCKUI JOroBOp,
KOPIIOPaTUBHOE COINIAIIEHHE, 00CCIIEUNTEIbHBIN IIJIaTeX U JIp.

Crenyer conIacuThCsl ¢ JOBOAAMH aHanuTHueckoro ordyera I'Y «MHcTHTYT 3aKoHOmarenscTBa PecryOnukn
Ka3axcran» no teme «AKTyajlbHble NPO0JIeMBbI H COBEPIICHCTBOBAHHE [JOTOBOPHBLIX 00§3aTeJIbCTB B
rpakIaHCKOM 3aKoHoAaTenbeTBe Pecmybankn Kazaxcran: npaBoBoe pery1npoBaHue TCOPHS H IPAKTHKAY,
YTO B II€JIOM IO/IXO0J, BhIpaboTaHHbIi ['paskaanckuM konexcoM PK rpu pereHnn HEKOTOPBIX BOIIPOCOB YCTaped,
OTMEUaeTCsI HeYJauHOM MO3ULMSI 3aKOHOAATENsl IPUMEHSATh METOABI «JIaTaHUs bIPY» IIyTeM IPUHATHSI TOCTOSIHHBIX
TIOTIPABOK 0e3 yueTa 1 aHaji3a CUTYyalluy B 11eJIOM. BBeneHe NOHITHS «YJTrD» (B IEpeBojie ¢ TOCYIapCTBEHHOTO
s3bIKa — 00pa3en) B [ paskaHCKO-TIpoliecCyaIbHOE 3aKOHOAATEIbCTBO HAa MO B3IIISL SIBJISIETCS PEBOIIOLIMOHHBIM
n eme Omxe mpubmmkaer Hac k OOmeMy npaBy AHIIMU U Cy[AeOHOMY NpELE/AEHTY, KOTOPbIH, 0 MHEHHUIO,
aBTOPOB MO3BOJIUT «YHH(HUIMPOBATH CyIEOHYIO MPAKTHKY, YCTPAaHUT HETaTUBHYIO IPAKTUKY IPUHATHS
MIPOTUBOIOIOKHBIX PEILIEHUH 10 aHAJIOTUYHBIM JI€TIaM».

Brimeykazanuble 00CTOSTEIbCTBA HA HAII B3IVISL €1I€ pa3 IMOJATBEPKIAIOT JI0BOJI O HEOOXOANMOCTH U3YUEHUS
AHDIMICKOTO IpaBa B CBeTe HEM30EKHBIX IONPAaBOK B 3aKOHOAATENbCTBO PK.

Ilnan:

1. Kparkas uctopust aHTIIHHCKOTO KOHTpakTHOTO TIpaBa (AKIT).

1.1. yamu3Mm B aHIIMHACKOM IIpaBe: 00Iee MpaBo U IMPaBO CIPABEIITHBOCTH (MCTOPUICCKHE TIPEATIOCHUTKH.
2. Onpenenenue norosopa no AKII u ero otnuune ot moaxoaa KOHTUHEHTAJILHOTO MpaBa;

3. Ucrounuku AKII;

4. O6s3arenpHas cuna JloroBopa («Pacta sunt servanday);

5. Ho6past Bonst u cripaBemmBocTh B AKTL.

6. AKII u EBpornelickas KOHBEHILIMSI O IIPaBax YeIOBEKa.

Jlureparypa

[Ipexae yeM HETOCPENICTBEHHO MEPEHTH K PACCMOTPEHUIO BOIIPOCA MHE XOTEJIOCH OBl paccKa3aTh O CChUIKAX
Ha pelIeHHs Cy0B. B nekumsax Mbl OyneM paccMarpuBaTh OYEHb MHOTO CyIEOHBIX Jien. ByayT yka3zaHbl CCBIIKH
Ha 9TH JIeNa, I7Ie MO)KHO C HUIMH O3HaKOMHTHCS B JICTANISAX.
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Uctopus AKII vaunnaetcst ¢ mobeast Bumsrensma I Hopmanackoro npu I'actuarce B Cenmake B 1066 romy.
Nmenno ¢ X1 Beka HaumHaeTCs MPOIecc CTaHoBIeHN O0mIero nmpasa 1 JOTOBOPHOTO MpaBa B AHIHH. OCHOBHAs
3aciyra Buibrenpma sIBISIETCSL TO, 9TO OH HE CTaJl pa3pyliaTh CyIIECTBYIOIIYIO MPABOBYIO CHCTEMY, a JIHIIb
JIOTIONTHWJI €€ TIPaBOBBIMHM WHCTUTYTaMH M3 HOPMaHHCKOTO TpaBa. Cy/bl, BEpPIIMBIINE ITPABOCYANEC HA MECTAX
OT UMEHHU KOPOHBI, OTIINYAINCH OOJBIION CaMOCTOATEILHOCTBIO M BITOCIEICTBUH TIPHHUMAEMbBIC MU PEIICHUS
CTAaHOBWIINCH «stare decisisy T.e. TpereIecHTaMi 00s3aTeNFHBIMU TIPH TIPUHATHH PEIICHUH 10 aHaJOTHIHBIM
nenaM. YUHUTHIBas TOT (QaKT, 9YTO PEIETINs pUMCKOTO MTpaBa MOYTH HE 3aTpoHyla AHIIHIO K cepenuae XX Beka
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nporecc Gopmupoanus OOIIEro MpaBa 3aBEPIINIICS OKOHYATEIIEHO.

1.1.

B IV Beke B AHIIMH CIOXWIOCH Takke T.H. [IpaBo cmpasemmBoctu (Equity), xoTopoe neiicTBoBaio
onHOBpeMeHHO ¢ O0miM mpaBoM. OCHOBHAS HIesl €T0 CO3AAHUS 3aKIIIoYaaach B TOM, YTO OOJIBIIMHCTBY JIFONCH
n3-3a crpororo hopmannzma OO11ero mpaBa 00paTUTHCS B CyJ1 OBIIO MPAKTHIECKH HEBO3MOXHO. Kopoih HazHavmII
Jlopma-xaHIytepa a7st OCyIIECTBICHNS IPaBOCY/IHS, PyKOBOICTBYSCh TOJIBKO IIPHHIMIIOM CIIPaBEAIHNBOCTH. Takoi
ITyaJi3M AedcTBOBaI 10 peopMbl 1875 roma, mocie koTopoii [IpaBo cipaBemHBOCTH (OPMATHHO CTAIO YaCTHIO
Ob6mero mpasa. OfHaKo Ta MPAKTHKA, HAKONHMBIIASACS 3a TO BpPEeMs, BIIOCIEICTBHU OKa3ajla CyIIECTBEHHOE
BIIMSTHUE HA TaKWe MHCTHTYTHI KaK: BO3MEIIEHHE yInepOa, BBeJeHNE B 3a0IysKAeHIEe, HeZTOOPOCOBECTHOCTH H JIp.
CymiecTBOBaHHE Tyaln3Ma B aHITIMHCKOM IpaBe TaKKe SIBISIETCS] OTHOM M3 OTIIMYUTEIBHBIX 0COOCHHOCTEH ITOMH
CHCTEMBI.
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AHTIIHICKOE TIPaBO CTAHOBHUTCA OJHHUM W3 HambOollee MOMYISIPHBIX MPUMEHUMBIX TPaB, MUCTIONB3YEMBIX B
KOHTPAKTaX C MHOCTPAHHBIM YIaCTHEM, B CHTYaIUsX C IPUBICUCHIEM HHOCTPAaHHBIX MHBECTHIINH, clienkax M&A,
AKIIMOHEPHBIX COTMIAIICHUAX U MHBIX BOIPOCOB KOPITOPATUBHOTO IIpaBa. ITO 0OYCIOBICHO PSIOM IMPUINH TaKUX
kak: TuOkocTh AKII, THCTIO3UTHBHOCTE HOPM, OTCYTCTBHE KOPPYIIIMH B CyJaxX M peajbHas COCTA3aTeIHHOCTh
CTOPOH B TIpOIIECCe.

Omnpenenenne moHsTHsA JoroBopa B OOmeM mpaBe CYIIECTBEHHO OTIMYAETCSA OT MPHHSATOTO B POMAaHO-
TepMaHCKOH mpaBoBoi cucteme. Hanmpumep, crares 378 'K PK mox moroBopom moHUMaeT — coTyameHne IByX
WA HECKOJBKUX JIUII 00 YCTAaHOBICHUH, M3MEHEHUN WJIH TIPEKPAIIeHHH TPaKIaHCKHUX TIpaB U o0s3aHHOCTEH. B
O061mem mpage, 1MoJ JOTOBOPOM TTOHUMAETCsI oberanne oo Habop oOemanwid, 00eCTICYCHHBIX I0PUIIUECKUMHI
caHKIUAMH. [Ipr 3TOM €CTh CTOPOHHUKH TIOIX0/Ia YTO IOTOBOP — ITO «IBYCTOPOHHEE COTIIAIICHUE) T.€. TAaHHOE
OTIpeNIeNIeHUE TI0 CMBICTY CXOJKE C TTOAXO0IOM KOHTHHEHTAIBHOTO TIpaBa.

[To cnpaBemnmBomy 3amedannto llBaiirepra m Kérme «/lns aHTIMACKHX FOpHUCTOB OoJiee XapaKTePHBIMH
SIBIISTIOTCSI TIPEIOAMIIAATBHEI 00pa3 MBIIIICHAS, CTPEMIICHIE CHCTEMATH3UPOBaTh MpeneAeHTs. OHU CKIOHHBI
JIETAIIEHO 00CYKIaTh )KU3HEHHBIE MPOOJIEMBI 1 apTYMEHTHPOBATH CBOW BBIBOJIBL, OTIMPAsICh CKOpee Ha KOHKPETHBIC
1 IICTOpUYECKHE (PaKThI, He)KEIH Ha a0CTPaKTHBIC TTOHITHS.

Kak BHIHO MOIXOIB! K OMPENETICHUIO MOHATHS JIoTOBOp HEOTHO3HAUHBI, HO B IIEJIOM JUIS HETO XapaKTEPHBI
HAJIMYHE COTMAIICHUS MEXAy CTOPOHAMH, YCTaHABIHMBAOIIee BO3HHKHOBEHHE H3MEHEHHE W TIPEKpaIleHUE
mpaB u o0s3aHHOCTEH. [IpH ATOM KOHIIETIITNS «I0TOBOp-00emanne» 3aanMaet ocoboe mecto B cucreme AKII u
Ha/JIeKaIas OleHKa STOMY TMOHATHIO OyJIeT JaHa HIDKE.
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HUctounnku AKII

[ToHuMaHe HCTOYHMKOB AHIVIMHCKOTO TpaBa B LIEJIOM SIBIISICTCSI KITFOUOM K TOHUMaHHI0 padoThl cuctemMbl AKII.
OcnoBubIM ucTouHUKOM AKII siBisieTcst CyieOHbIN MPELeieHT, T.e. PELICHUs! CY/I0B, TPUHSATHIC 110 aHATIOTHYHBIM
nenaM. JlaHHBIC pemeHus AenaTcs Ha npuHATHe: 1) Beicokum cymoM (HaxoauTcs B JIOHTOHE M IPyTHUX YacTsIX
AHrmuu u Yanbca); 2) Anennsiuonssii cyn (Haxonutes B Jlonmone); 3) ITanara Jlopaos (B mpomuiom), ceiuac
Bepxosnsiii Cyn Coenunennoro KoponescTaa.

Kpowme Toro, cTaTyThl T.e. 3aKOHBI, Taoke sABiA0TCS uctoyHnKaMu AKII ocHOBHBIE M3 HUX 3T0: 1) 3aKoH o
npaBoBoi pedopme 1943 rona (3akoH o TiIETHBIX AoroBopax 1943 r.), 2) 3akon o pedopme 1945 rona, 3) 3akoH
0 BBeleHHH B 3a0myxkaenue 1967 roma, 4) 3akoH 0 HEUECTHBIX JOTOBOPHBIX yCIOBHAX 1977 T, (M3MEHEHHBIH
3akoHOM 0 3amuTe npas norpedureneit 2015 r), 5) 3akon o rpakaaHckoil orBercTBeHHOCTH 1978 I, 6) 3aKkoH 0
KyTmuie-ipogaxe ToBapoB 1979 1., 7) 3akon 06 nckoBoii naBHoctu 1980 r, 8) 3aKoH 0 MOCTaBKE TOBAPOB U YCIYT
1982 1., 9) 3akon o moroBopax 1999 r., 10) 3akoH o 3amuTe npaB nmorpedureneit 2015 r.

MesxmyHapoHbIe KOHBEHIMH U 3aKkoHOAaTenbcTBO EC Takke BKIIOUEHBI B cucTeMy ncTogHUKOB AKII.

B Kazaxcrane 10oroBop BCTpanBaeTCs B CHCTEMY 3aKOHOIATEIHCTBA 10 HHOMY MPHHIINILY.
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Ipunuun obsizaresbHOM cibl JloroBopa

«Pacta sunt servanda»

[Mpunnun obsizarensHOl cuitbl JloroBopa miam Pacta sunt servanda (B mepeBojie € JIATHHCKOTO JIOTOBOPEI
JIOJKHBI COOJIFOIAaThCS ) SIBIISICTCS CIIEYIOIINM OCHOBoMoaratomum npuHounom AKII.

Heo0xoaumMo OoTMETHTB, YTO AaHHBIM NpuHLMI 3akperuieH B Ycrae OOH, BeHckolf KOHBEHIMHM O TpaBe
MEXAYHapOAHbIX 10roBopoB 1969 roga. Cratbs 26 KoHBEHIMU MOATBEPKIAET €ro, KaK OCHOBOMOJIAraroluil
MIPUHIMI JOTOBOPHOTO IpaBa, M IPHU3HAET, YTO JEHCTBYIOUIME JOTOBOPHI 00S3aTENbHBI Ul YYaCTHHKOB H
JIOJKHBI JOOPOCOBECTHO COOIIOAATHCSI.

H. Dunproc ormeuaert, 4to

«(i) OOcTOATENBCTBA yIOPOKAHUS KOHTPAKTA MITH CIIOKHOCTH €T'0 MCTIOTHEHUSI HE SIBJISIETCS 00CTOSTEIbCTBOM,
HCKJIIOYAIOIUM HCIIOJHEHHE 0053aTeIbCTB [0 HEMY, ONpABJIAHMS €r0 3a BUHY WIM DPACTOPIKEHHE B CHITY
pa3ouapoBaHHUs.

(i)  Cyn He MOXET M3MEHHTH JOTOBOP M3-3a TpyIHOCTEW B Xozxe ero ucroiHeHus. Cyn o0s3aH yBaxarb
TIOJIO’KEHUS! JOTOBOPA, KaK Pe3yJIbTaT CBOOOHOTO BOJICUIbSIBICHHS €r0 CTOPOH.

(ii1) YcnoBue o BKIIIOYEHMH TOsIokeHHs 0 Dopc Makope MOXKET OBbITh CHIENIaHO B LENSX JOCTHIKCHMS
B3aUMHOTO YCOBEPIICHCTBOBAHHMS JAHHOW HOPMBI.

(iv) CropoHbI HE MOTYT CaMOCTOSITEJILHO, B OJIHOCTOPOHHEM IOPSIJIKE M3MEHSTH TTOJIOKEHHS JOroBOpa 3a
HCKJIIOUYCHHEM CITy4YaeB, KOTJa TAKOe MOJIOKEHUE OBUIO MPEyCMOTPEHO CAMUMHU CTOPOHAMM.

[To nepBoMy yTBEPXIICHHIO: COIIACHO HEYKOCHHUTEJIBHOTO MO/X0Aa AHIIMICKOTO IIpaBa CTOPOHBI HE MOTYT
n30exaTh MCIIOJIHEHNUS JIOTOBOPa 3a HCKITIOYEHHEM CITy4aeB, KOT/la TAKOE NCIIOJTHEHUE CTAHOBHUTCSI HEBO3MOYKHBIM
WJIN IPUYMHOMN CTajia HEBO3MOXKHOCTH CO CMEHOM 00CTOSITEIIbCTB.

[To BTOpOMY YTBEpKICHUIO: OIUH M3 (QyHIaMeHTanbHbIX npuHImoB AKII yBaxxeHue cyja K MOJIOKCHUSIM
JIOroBOpa MPUHSTHIM cTOpoHamu, Tak B jiesie Charter Reinsurance Co Ltd v. Fagan [1997] cynsst Mactun ykasadn,
YTO «OCOOEHHO ATO KacaeTcss KOMMEPUECKHMX JJOTOBOPOB TJI€ CTOPOHBI JIOJDKHBI 3HATh, YTO OHH JIEJIAIOT U YTO OHU
MOTYT 00513aTh JIeJIaTh U YTO OHU MOTYT I10JIarathCst Ha CyJl, KOTOPBIil 00€CIIEYNT UCTIOTHEHHE TAKOTO KOHTPAKTa.
AmHaoruysble BBIBOJIBI Cy/ crenain no aeiny Bridge v. Campbell Discount Co Ltd [1962] u Procter and Gamble
Co v. Svenska Cellulosa Aktiebolaget SCA [2012] rae ykasal, 4TO «OCHOBHOM TE3UC 3aKJIFOYACTCS B TOM, YTO
CyIbsl HE JIOJDKEH I0M1a/1aTh B JIOBYILKY HCIIPABJICHUS JIOTOBOPA, MPHHSATOTO CTOPOHAMHM B LIEJISIX CHENATh €ro
6osiee 000CHOBaHHBIMY.

[To TpeTbeMy yTBEpKACHHIO: CTOPOHBI HE BIPaBe OJHOCTOPOHHE M3MEHSTH YCIOBHUS JoroBopa. Hexoropsle
JIOTOBOPBI TO3BOJISIIOT CTOPOHE HM3MEHSTH pa3Mep IulaTeXa W Jp., HO TaKoe IpaBO SBISIETCS IMPEIMETOM
noapazymeBaeMbix orpanundenuii (Paragon Finance plc v. Nash [2001] EWCA Civ 1466; [2002])».

JoopocoBecTtHocTh B AKII

Ha mpakTrke BO3HUKaeT MHOKECTBO CHTYAIlHid, KOTIA CyI NEHCTByeT HAa OCHOBAaHWH JOOPOW BOIU HIIH
JOOPOCOBECTHOCTH JTaKe HECMOTPS Ha TO, YTO B 3aKOHOAATEIILCTBE HET 00s3aTeILCTBA ICHCTBOBATH TaK.
1. Hoxrpunra AKII BeipaboTana cieayromme moaxoasl K J0OPOCOBECTHOCTH:
Jokrpuna scronmnens B [Ipase CripaBeninBoCTH;
3amuTa CTOPOHBI B HEJOOPOCOBECTHOM CIIEITKE;
Criermudrraeckue 00s3aTeNIbCTBA MO0 PACKPBITHIO;
OunynuapHbeie 00s3aTeNbCcTBa (HAIIPUMED, aTreHT ISHCTBYIOIINI B MHTepecaxX MPUHITHIIANA);
HexoTopele monokeHus 3aKkoHa (Tak, HHUIIHATOP TeHEpa 00sI3aH AeHCTBOBATh JOOPOCOBECTHO);
AHTH-IITpa(HBIC IPABIIIA;
CrpaBeasiuBoe BO3MELLEHUE NPU U3bITHH;
3anper Ha pacTOp>KEHUE J0r0BOPa;
0. OOuwmit mpuaIHI, 9To CripaBeIMBOE BO3MEIICHUE OyIET YIep)KaHO €CIIH YIACTHHUK Bell ce0sl HEIOCTOMHO
7 TIOTOMY HE UMEET «IUCTBIX PYK».
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3akoH 0 3amuTe npap mnorpedutencit 2015 roga onmchBaeT JOOPOCOBECTHOCTh, KaK OJMH W3 KPUTCPHEB
onpe/esieHus: AeMCTBUTEILHOCTH CTAaHAAPTHON OTOBOPKH B IOTOBOPE O MPEJOCTABICHUH YCIYT, 3aTParuBaroLme
IpaBa MOTPEOHUTEIS.
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3akononarenbcTBo EC Takxke siBisercss HOBBIM uctouHukoM AKII, xak u Bce nHCTUTYTHI B pamkax EC mis
Axrmuu. TeM He MeHee OHH BKIIIOYEHBI B CHCTEMy MCTOYHHMKOB mpaBa. Tak, B mene R. (Heather) v. Leonard
Cheshire Foundation [2002] cyn, 00si3ai opran rocy1apCcTBEHHO BIACTH NPH 3aKJIIOUYCHNH JOTOBOPOB OKA3aHUS
YCIIYT yYUTBIBaTh HOJIoXkKeHHsT KOHBEHIIMM O TpaBax 4eJoBeKa B OTHOLICHUH JIMII, ITPOXKUBAIOIINX B IPHIOTAX.
B nene Copland v. UK [2007] paboTonarento ObUIO 3arperieH0 3aHUMAaThCsl MPOCIYIIKOH Tele(pOHOB CBOMX
COTPY/IHHUKOB.

BeiBOILI:

*  VYawmkanpHOCTh AKII 3akmrogaercs B €ro CTaOMIBHOCTH, THOKOCTH, IWCIIO3UTHBHOCTH W pealbHOU
CBOOOJIBI, ¥ HE3aBUCUMOCTH CYJICOHOM CHCTEMBI;

e TIpunanun «Pacta sunt servanday sBIsieTcss OTHAM U3 OCHOBOMONararoumx npuHmmmoB AKII;

*  HeoOxoanmMo OTMETHUTH yCHUJIICHHE POJIH CTAaTyTOB M 3akoHOAarenbecTBa EC kak ucrounmnkoB AKII;
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